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Ensuring that WE Keep It: A Historiography of Constitutional History

Upon exiting the Constitutional Convention in September 1787, Benjamin Franklin

answered questions to a group of citizens regarding the proceedings. Dr. Franklin noted the form

of government and stated, "A republic, if you can keep it." Since then, historians and political

commentators have discussed the history of the US Constitution, ratification, and the subsequent

interpretations since 1787. The historiography over the period has gone through multiple

interpretations and ideological shifts. These layers have built an ongoing dialogue on the

founders' intentions, and historians have speculated on their intentions when creating the form of

government that has stood since 1787.

Early historiography of the history of the United States Constitution begins with the

infamous work of Charles Beard. In An Economic Interpretation of the Constitution of the United

States, Charles A. Beard asserts that the Founders of the United States primarily held economic

principles when drafting the Constitution and wanted to protect their economic holdings. Beard's

book brought the fury of many historians and critics. He challenged the traditional notion of the

founding father's desire for a constitution that bound together with the newly formed states.

Generally, Beard's thesis focuses on the economic interests of the men that met in Philadelphia in

the summer of 1787 to develop the United States Constitution, rather than the political and

structural desires to change the problematic Articles of Confederation. Beard claims,

"...economic advantages which the beneficiaries expected would accrue to themselves first, from

their actions." His primary point focuses on the founding fathers creating this new document,1

not on the problems that were exposed by the weaknesses of the Articles of Confederation;

1 Charles A. Beard, An Economic Interpretation of the Constitution of the United States
(New York: The MacMillan Company, 1913), 18.
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instead, it was purely economic. Beard's thesis is that four interests were affected under the

Articles: "money, public securities, manufactures, and trade and shipping." Beard's claims are

focused on the desired interests of founding fathers to protect those personal economic interests

and the United States Constitution was created to develop a system rooted in protectionism. 

Beard's analysis is critical in the field of history. The analysis among historians and legal

professionals must present accurate information, unbiased and factual. With economic

interpretations of the Constitution, Charles A. Beard asserted in his thesis that the Founders held

economic principles when drafting the Constitution and wanted to protect their economic

holdings. This "thesis" has been contradicted and refuted by multiple historians and legal

scholars. In We the People: The Economic Origins of the Constitution, Forrest McDonald rejects

the Beard thesis and that the making of the Constitution was extraordinarily complex.

McDonald’s work focuses on the role that “money and power are inextricably mixed in

American political history.” For thirty years, the Beard thesis was the interpretation of the US2

Constitution as the academic guide used throughout universities. McDonald masterfully reverses

the controversial research of Charles A. Beard.

In McDonald’s analysis of the work of Charles Beard, We the People presents the

argument that the Beard thesis cannot be substantiated to equate to the level of historical

accuracy. McDonald’s analysis focuses on four main points of inquiry to careful evaluate the

work of Beard: First, is the Beard’s work factual, second, if it’s not factual, can there be another

2  Forrest McDonald, We the People: The Economic Origins of the Constitution (Chicago:
University of Chicago Press, 1958), xix.
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economic explanation, third, methodology questions and application, finally, if there are no

economic interpretations, can positives be drawn from the research of Beard.3

McDonald meticulously goes through the work of Beard and analyzes aspects from

biographical information of the fifty-five delegates in Philadelphia. He looked at their political

and cultural groups, the economic interests of the delegates, and votes at the convention.

McDonald critically scrutinized three groups (pro-Constitution, divided, and anti-Constitution) at

Philadelphia and their roles as voters on growing interests that made the United States

Constitution a viable option. McDonald found that one-fourth of the states ratified the use of

paper money, contradicting the work of Beard. One-fourth of the states voted on economic issues

that directly hurt their wealth and economic status. McDonald goes as far as to say that the

voting interests of the groups inside the convention hall in Philadelphia were anything but an

economic cohesive voting unit. McDonald states, “In the light of these and other facts presented

in the foregoing chapters, it is impossible to justify Beard’s interpretation of the Constitution as

an “economic document” drawn by a “consolidated economic group whose property interests

were immediately at stake.” When looking at the work of Forrest McDonald versus that of4

Charles Beard, it is critical to understand both as they give insight into the historiography of

Constitutional history. Historically, events and how historians think of them have been shaped by

future generations. In the field of legal and Constitutional history, both Beard and McDonald

have shaped the overwhelming historiography incorporated within the history of the United

States. 

4 McDonald, We the People, 349-350.

3 McDonald, We the People, 13.
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In the historiography over the “Critical Period,” the narrative typically focuses on the

Federalist leading the charge for the United States Constitution. The narrative does not consider

the role of the opposition, as their ideology, most notably focusing on keeping the Articles of

Confederation or amending them, goes against the eventuality of what takes place in the summer

of 1787 in Philadelphia. In Unruly Americans and the Origins of the Constitution, Woody Holton

focuses on the people that took on the Federalist agenda. He states, “This book instead focuses

on the citizens who had fought against men such as Madison and Hamilton in the years before

they wrote the Constitution.” This "critical period" would lead to creating the United States5

Constitution. The narratives from 1781-1787 would be vital to seeking a need to have a national

government, but as an extension, also have a national call for a Bill of Rights. The stage was set

as Americans called for their independence; they also would need to balance all Americans'

ideological beliefs to be one indivisible nation.

Within the context of American history, the founding generation is revered. These men

are placed upon a pedestal due to their acts of bravery, development of the American form of

government, and earning independence against a powerful British empire. Many commentators

often invoke the founding fathers' words and use them as contexts for everyday actions. Often,

politicians and leaders will state, “This (their perceived best actions) are what the founding

fathers would want” or “The founding fathers believed…” where the founders are taken out of

context, incorrectly quoted, or just factually incorrect. In American Dialogue: The Founders and

Us, Joseph J. Ellis explores four primary founders and their words and actions on the following:

5 Woody Holton, Unruly Americans and the Origins of the Constitution (New York: Hill
and Wang, 2007), 15. 
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Thomas Jefferson on the issue of race, John Adams on the ideas of economic inequality, James

Madison on the Constitution, precisely the original intent of the founders, and Washington of

foreign relations specifically expanding borders. Ellis writes, “my goal in the pages that follow is

to provide a round-trip ticket to the late eighteenth century from our location in the second

decade of the twenty-first.”6

The national convention in Philadelphia, assembled during 1787, was to develop a plan

of action to alter the Articles of Confederation. As the convention began, discussions between

the Pennsylvania and Virginia delegates soon realized that the Articles were not going to be the

form of government of the United States. As the summer progressed, a new “constitution”

created three branches of government, separation of powers, federalism, and seven articles that

would create the constitutional republic of the United States of America. In Pauline Maier’s

Ratification: The People Debate the Constitution, 1787-1788, the author analyzes the important

process of ratification and the ensuing debate that followed. Maier states, “This book tells the

story of one of the greatest and most probing public debates in American history, one that

occurred at the end of the American Revolution and involved far more than the handful of

familiar “founding fathers.” These debates would form the basis of today’s American form of7

government.

Numerous historians have theorized the United States Constitution to have ulterior

motives in its creation. The most dominant interpretation falls upon America’s “original sin”: the

7 Pauline Maier, Ratification: The People Debate the Constitution, 1787-1788 (New
York, Simon and Schuster, 2010), iv.

6 Joseph J. Ellis, American Dialogue: The Founders and US (New York: Alfred K. Knopf
Publishing, 2018), 7.
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institution of slavery. With this institution, the question always remains whether the document

establishes the United States government’s structure intended to protect this institution. Some

interpretations suggest the Constitution be an anti-slavery document as there is no mention of the

institution of slavery. David Waldstreicher takes the task of analyzing the notion of slavery’s

influence in the early republic and the formation of the United States Constitution. In his eyes,

“In growing their government, the framers and their constituents created fundamental laws that

sustained human bondage.”8

Slavery’s Constitution’s thesis focuses on the founders intentions to protect the institution

of slavery, while simultaneously repairing the ills that the Articles of Confederation had

established. Waldstreicher claims, “It (the book) explains the meaning of slavery in the

Constitution by tracing slavery in the Revolutionary background, the Constitution’s framing, and

the public debate that followed.” The book is quite clear regarding this thesis from the formation9

of the document as these protections would be embedded through federal acts and allow for the

institution to continue. Waldstreicher argues that the word “slavery” does not mean that

protections within the document are lacking somewhat these are “silences.” These “silences” are

glaring omissions that allowed for another seventy-eight years until the passage of the Thirteenth

Amendment and the abolition of the “evil” institution.

The book excels at describing the ways and methods of how the institution of slavery

split the Founders as sides formed in the passage and ratification debates. Waldstreicher writes

9 Waldstreicher, Slavery’s Constitution, 10.

8 David Waldstreicher, Slavery’s Constitution: From Revolution to Ratification (New
York: Hill and Wang, 2009), 3.
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regarding The Federalist Papers, “Madison wrote the essays of the series that bore directly and

indirectly on slavery.” James Madison was the ideal example, among the three authors - Jay,10

Madison, Hamilton, to analyze the need for the United States Constitution and bring southerners

into the fold to ratify the United States Constitution. At Montpelier, Madison and his wife Dolley

owned over one hundred enslaved people and could relate best with the elite southern gentry. In

Federalist forty-two, Madison would refer to the slave trade clause as an act of antislavery as it

would outlaw the international slave trade in twenty years. Madison would go on in countless

other essays to describe and make overtures to the Antis as they struggled with ratifying a

document that could place their economic ventures in peril. Waldstreicher does an exceptional

job describing the protectionist approach of the institution of slavery.

The institution of slavery and the US Constitution has been debated, discussed, and analyzed for

two centuries. Slavery could not have existed without the State, and the State supported and

strengthened the institution. Africans and natives were considered inferior, unvirtuous, heathens,

savages, and thus enslavable in the eyes of Europeans. The need for labor was an economical,

long experience with force-bound labor in England. Northern delegates in Philadelphia had no

pressure to do anything about slavery and remained cautious but wanted a compromise, while

southern delegates had an exorbitant amount of pressure to preserve the institution - threatened to

leave if protections were not added. The United States Constitution protected this institution, and

the evidence is overwhelming, as Slavery’s Constitution successfully argues that point.

American history has created great moments that have influenced future events in its

history. No event affects Americans more today than the adoption of the Bill of Rights due to the

10 Waldstreicher, Slavery’s Constitution, 134.
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effect that it has today. In The Bill of Rights: The Fight to Secure America's Liberties, Carol

Berkin evaluates the ratification and debates to add the first ten amendments to the United States

Constitution. Professor Berkin uses the metaphor of “tossing a tub to a whale” in describing the11

adoption of the Bill of Rights. Characterizing the passage and ratification of the Bill of Rights

and the “tub” metaphor represents the proper historical interpretation of this critical event in

American history.

Carol Berkin's book, Bill of Rights: The Fight to Secure America's Liberties, evaluates the

adoption of the first ten amendments of the United States Constitution. The book evaluates the

debates and the role of founders such as James Madison, Elbridge Gerry, Patrick Henry, and

other imminent founders to the passage of the Bill of Rights. Berkin's argument of the book is a

political approach and a behind-the-scenes view at introducing the rights needed and James

Madison and the Federalist party pushing for passage as the majority party in the United States

Congress. She highlights the significant role that James Madison played in the document's

ratification. In the book, Berkin provides insight into the significant debates that occurred in the

House of Representatives, the created committees, and the eventual approval by the state

legislatures.

The origin of the “tossing a tub to a whale” metaphor comes from A Tale of a Tub by

English satirist, Jonathan Swift. Berkin describes Swift’s work as how he “described how

seamen would fling out an empty tub in order to divert a whale from “laying violent hands upon

the ship.” The reference that Berkin describes is a political tub being thrown to a political12

12 Berkin, The Bill of Rights, 67.

11 Carol Berkin, The Bill of Rights: The Fight to Secure America's Liberties (New York:
Simon & Schuster, 2015), 67.
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whale. Adopting the amendments was a massive undertaking, yet it was a crucial, monumental

moment in American history. Many of the "Antis" were fearful that the adoption so quickly after

the adoption of the Constitution in 1787 was a mistake and would weaken the young republic in

its infancy. This movement's political implications would revolutionize the idea of a republic and

set the course of American history for future jurisprudence and its application in American life

under federal law.

The Bill of Rights's characterization as "tossing a tub to a whale" is an appealing

approach to adopting the first ten amendments to the United States Constitution. Antifederalists,

who initially pushed for a document that protected individual liberties, were taken up by James

Madison and the Federalist party. The Federalists held a majority rule of power and the “Antis”

were obstructionists in their political strategy. John Page “declared that a rush to end the

discussion was an admission that the amendments were merely a “tub to a whale,” unworthy of

serious consideration.”   It was not "unworthy of serious consideration," as John Page stated.13

Instead, it was an immense moment that deserved consideration and produced one of the great

debates on the federal government's role versus states' rights. The ideological debate that would

be tested during the Civil War and one that Americans are continually debating currently.

As historians continually evaluate the Bill of Rights debates, the American legal system evolves.

From the challenges within the protections and new additions post-1791, the foundations adopted

created Americans' legal system daily in courthouses, classrooms, and other government

institutions. It is essential to understand James Madison, Federalist politicians, and

Antifederalists' role in adopting these individual rights that all Americans are afforded daily.

13 Berkin, The Bill of Rights, 92.
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The ongoing debate surrounding individual rights afforded to all Americans through the

Bill of Rights is a vital theme in Constitutional History. After the ratification of the Bill of Rights

in 1791, the United States federal and state governments were challenging the ideas of

federalism. Would there be an equal distribution of power as the founders intended? Could the

federal government deny or regulate certain rights that the first ten amendments to the US

Constitution had established? The challenges surrounding the application of these rights would

come in the way of the Sedition Act of 1798.

In Charles Slack’s Liberty's First Crisis: Adams, Jefferson, and the Misfits Who Saved

Free Speech, he examines the developments leading to the Sedition Act of 1798, prosecution of

certain "violators" of the federal law, and the after-effects that regulations had on the First

Amendment to the US Constitution. Slack argues for much of the book surrounding the major

issues and challenges to the Sedition Act of 1798. His argument is presented through the early

development of what would become the federal regulation challenging the idea of free speech.

Post-Constitutional America was a moment of “what’s next.” Early members of Congress did not

have any application of these new rights and responsibilities. There would be members of

Congress and of the press that would challenge their government in the models learned from

Lockean liberalism and the Enlightenment.

Some of the challenges were from someone, loud, brash, and unwilling to remain silent:

Matthew Lyon. Lyon, an Irish immigrant, and member of the House of Representatives, was

disinclined to stay quiet when he saw injustices that needed vocalization. He was very critical of

the Adams administration and went as far to say that Adams belonged in a “madhouse.” Lyon14

14 Charles Slack, Liberty's First Crisis: Adams, Jefferson, and the Misfits Who Saved Free
Speech (New York: Atlantic Monthly Press, 2015), 115.
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would eventually receive a $1,000 fine and four months in jail for violation of the Sedition Act

of 1798 due to his comments against the second President of the United States. According to15

Slack, Lyon seemed to be changed after his time in jail. He was still the vocal, outspoken

advocate for individual rights, but not to the level prior to his time incarcerated.

There are others that Slack presents that were victims of the unconstitutional law in

violation of the First Amendment of the United States Constitution. Individuals such as James

Madison placed the freedom of speech at paramount importance to the foundation of the

American republic. Slack ends the book by describing the current role of speech and regulations

to it that can be problematic. He states, "Each generation faces wars, recessions, and political,

religious, or racial strife so seemingly perilous that even freedom-loving Americans may feel

called upon to forcibly shut one another up." The role of free speech in America has become a16

challenging notion in social media and is heavily regulated throughout the world. As a former

member of the media, Slack finalizes the book describing the importance of a free press, and

regulating free speech presents crucial issues that cannot be corrected without that inherent and

fundamental right of the American populace.

The guaranteed rights embedded within the First Amendment of the United States

Constitution are engrossed in American society today. With modern technologies and the

incorporation of social media into society, issues of free speech are continually challenged. In

The Great Dissent: How Oliver Wendell Holmes Changed His Mind--and Changed the History of

Free Speech in America, author Thomas Healy dives into the words of Holmes and close

16 Slack, Liberty’s First Crisis, 271.

15 Slack, Liberty’s First Crisis, 133.
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associates to understand his decisions on the First Amendment. Without Holmes changing his

mind from the Debs case to Abrams, the history of free speech would be vastly different.

The Great Dissent focuses on the rising issues of free speech during World War I. With

the rising fears of anti-war sentiments, Congress passed the Espionage and Sedition Acts of

1917-1918. Violators could be fined and imprisoned for saying “anything “disloyal” or

“scurrilous” about the country’s form of government, as well as anything intended to encourage

resistance to the war against Germany, curtail the production of arms, or obstruct the sale of

bonds.” Healy brilliantly displays depth in weaving through the “violators” of the famed acts,17

but also shows how Holmes went from a justice that ruled in favor of the government in the case

against Eugene Debs, to supporting the defendants in the Abrams case.

Throughout the book, Healy emphasizes the significance of friends, mentorees, and

professional relationships that influenced Holmes’ changing mind. From his chance encounter

with Learned Hand to the close relationship with Harold Laski, Healy argues that these

relationships, possibly more than anything, swayed Holmes into a more liberal view and helped

to create “The Great Dissenter” and champion of the First Amendment.

It is also important to note how Holmes helped to create a more modern definition of the

First Amendment. Prior to this era, there were no quantifiable instances where the First

Amendment had been challenged outside of the 1798 Alien and Sedition Acts. Healy writes, “By

definition, freedom of speech means individuals are free not only to speak the truth but to spread

17 Thomas Healy, The Great Dissent: How Oliver Wendell Holmes Changed His
Mind--and Changed the History of Free Speech in America (New York: Metropolitan Books,
2013), 53.
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lies, misinformation, and unintentional falsehoods.” This idea is what perplexed many justices18

and people of this era. Healy can provide insight into the growing tensions at hand during World

War I on the homefront. With rising nationalism and consistent nativism, any groups or

individuals would not tolerate dissent. Thomas Healy’s work presents Oliver Wendell Holmes as

a great fighter for the First Amendment but someone willing to change his mind when presented

with the opposing argument. His beliefs had evolved but had never swayed from those core

beliefs “in the supremacy of experience over logic.” This book shows the modern struggles for19

free speech and exceptions that would be challenged in the Supreme Court over the next century.

Overall, the historiography of the United States Constitution has seen its peaks and

valleys. Historians are continually analyzing the impact of the period that created the US

government. Much of modern historiography focuses on the founders and their beliefs. It is

pretty complex to state that the “founders would have believed….” It is best to steer clear from

“what the founders believed” but instead focus on their actions, ideologies, and how their actions

led to the creation of the United States of America.

19 Healy, The Great Dissent, 210.

18 Healy, The Great Dissent, 205.


