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Circumventing the Law: The Legal History of Nazi Germany 

 Since 1919, as a citizen of Germany, a person's way of life dramatically changed. As a 

result of World War I, a dilapidated country, Germany, has struggled from the effects of an 

international war, hyperinflation causing a downward spiral in the ability to find food and 

employment, and an unstable government is known as the Weimar Republic that will be the fuel 

to rising extremists from both sides of the political spectrum. As the decade proceeds, the 

country's divisions persist as paramilitary groups are established from both the political left and 

right. Violence is a common occurrence, and sometimes it is just unavoidable when people are in 

the streets. The marches create great angst among the country's people where individuals feel 

like they need to choose a side. Rhetoric from political groups presents the country, the country 

they love, as a victim of the Treaty of Versailles, and the feeling that the government is not doing 

what is best for the people's best interests. Citizens resented the Weimar leadership because they 

want to go back to life like before the "Great War." Then, a man comes along promising that he 

will bring Germany back to prominence. He speaks passionately and eloquently of a "New 

Germany," and the people learn of the personal struggle he has endured. This leader promises to 

make changes to the law that will make everyone's life better. Laws that will allow for the power 

of the government to be in the hands of the people and that his political party will look out for 

the everyday German citizen. Do the people place their full-throttled support for this man or 

question his motives? Are they willing to support laws that could violate religious, social, moral, 

or ethical beliefs? Or, do the people entrust that this man is doing what is best for all citizens?

 The following research details the legal history from the Weimar Republic's time through 

the rise of Adolf Hitler as he became the Chancellor of Germany, eventual Führer, and led to the 

extermination of the Jewish people. The traditional approach to historiography focuses on 
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military, social, cultural, or other aspects of the history of Nazi Germany. The legal steps taken 

by Hitler and the Nazi party made all the deplorable actions possible. The research's focus details 

laws, proclamations, and decrees of the Nationalsozialistische Deutsche Arbeiterpartei 

(NSDAP), known as the National Socialist German Workers' or Nazi Party. The legal history 

includes the creation of democracy and the constitution of the Weimar Republic. The 

constitution's analysis includes how the Nazi party wanted to take down this democratic 

government style. The legal structure of Nazi Germany would not have been possible without 

Article forty-eight of the Weimar Republic's Constitution. This article allowed for the suspension 

of civil liberties and subverting the 1919 constitution. The research examines this article of the 

document and emphasizes its importance to allowing Nazi Germany to be conceivable. It shows 

a step-by-step approach that the Nazis took to enact this plan to change Germany's trajectory 

from a representative democracy to a fascist state and dismantle the Weimar Republic's legal 

structure. The research shows that the Nazi party did not break legal precedence but 

circumvented the spirit of the law to create a dictatorial regime focused on eliminating 

undesirables from society. Finally, the legal history emphasizes the infamous Wannsee 

Conference and how Hitler enacted the plan for mass exterminations. 

 The rise of Adolf Hitler and his takeover of Germany is one of the most documented 

events in history. He was able to accomplish bringing fascism to the people of Germany through 

the legal system. Legality allows for Hitler to ascend to the position of Chancellor and then 

Führer of the German state. He was able to take over the government and the Reichstag through 

the legal system bringing his form of censorship, violence, anti-Semitism, and pro-Aryan 

rhetoric to turn Germany from a young representative democracy with a constitution of set laws 

to a violent and conspiracy-driven government. Hitler's regime's journey is shocking, appalling, 
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and mind-boggling that one regime would be responsible for millions of deaths simply through 

faith and ethnicity. This research will show that the anti-Semitic violence, oppression, and 

lessons that historians have learned from this time would not have been possible without one 

aspect: the law.  

The historiography of the legal history that led to Nazi Germany has been sectioned into 

parts of the movement. It has taken a thematic approach focusing on either the Weimar 

Republic's weaknesses and how the Nazis circumvented it or after Hitler was named Chancellor. 

The historiography presents an intriguing ebb-and-flow in the perceptions and the reasons why 

this moment in history occurred. Understanding the structures and how historians have framed 

the presentation allows historians to understand better the Third Reich and the Weimar 

Republic's fall. The legal historiography of Nazi Germany from 1936 to today has evolved and 

created many new layers adding to the scholarship. From 1933 to 1945, the Nazi Party 

dramatically changed German legal structures from the Weimar Republic's constitution to 

decrees and proclamations under the control of Adolf Hitler. The period has been broken into 

three specific categories: the rise of fascism and understanding the Weimar Constitution, Hitler's 

approximately two-thousand anti-Semitic decrees and proclamations from 1933-1939, and the 

Wannsee Conference protocols that established the "Final Solution to the Jewish Question."  

One of the earliest and critical voices on the rise of Nazi Germany was Karl Loewenstein. 

Loewenstein was a political scientist that came to the United States after Hitler’s takeover of 

Germany. In his significant analysis titled Law in the Third Reich, he analyzes the legal structure 

of Hitler’s Germany. According to Lowenstein, “The federal structure of Germany was 

transformed into a highly centralized unitary state by eliminating the historical boundaries of 
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individual states.”1 Loewenstein gave first-hand accounts of German constitutions and 

philosophical beliefs of the German state with his understanding of the legal structure.  

The historiography of the Wannsee protocols was slow to take off in the years after 1945. 

The key during this period was Reinhard Heydrich, Deputy Protector of Bohemia and Moravia, 

who initiated and held the meeting, and whose staff drafted and distributed the minutes of the 

meeting. Historians initially focused on Heydrich and other vital members that attended the 

infamous meeting. In The Participants: The Men of the Wannsee Conference by Hans-Christian 

Jasch, Christoph Kreutzmüller, Charlotte Kreutzmüller-Hughes, and Jane Paulick, the authors of 

this book analyze the importance of the individuals at the conference. These high-ranking 

officials were focused on the outcomes and establishing Hitler’s Final Solution. “Historians 

agree that whatever else may have been at stake at Wannsee, Heydrich was indeed seeking to 

expand the SS authority at the cost of other government departments.”2  

Many historians and legal scholars have focused on the importance of race and legal 

standing within the laws of Nazi Germany. In 1985, Lovell Fernandez claimed in The Law, 

Lawyers and the Courts in Nazi Germany that “race determined the legal status of the person.”3 

Fernandez analyzes the importance that race played within the legal aspects in Germany. Hitler 

                                                
1 Karl Loewenstein. “Law in the Third Reich,” The Yale Law Journal, Mar., 1936, Vol. 

45, No. 5 (Mar., 1936), pp. 779-815 

 
2 Kreutzmüller-Hughes, Charlotte, and Jane Paulick. The Participants: The Men of the 

Wannsee Conference. Edited by Jasch Hans-Christian and Kreutzmüller Christoph. New York; 

Oxford: Berghahn Books, 2017. Accessed March 7, 2021. doi:10.2307/j.ctvw0498r., 26 

 
3 Fernandez, Lovell. "The Law, Lawyers and the Courts in Nazi Germany." South African 

Journal on Human Rights 1, no. 2 (1985): 124-36. doi:10.1080/02587203.1985.11827673.  
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believed that people were divided into a racial hierarchy, and the laws that were passed through 

the Reichstag would support this ideology. 

After the 1990s, the focus of the historiography, specifically of the Wannsee protocols 

(Protokoll der Wannsee-Konferenz), changed from apprehension and understanding why it 

occurred to "perpetrator-focused" historiography. In this approach, many historians have focused 

on records of the Wannsee Conference events such as Ordinary Men: Reserve Police Battalion 

101 and the Final Solution in Poland (1992) by Christopher Browning. Browning's work was 

crucial in opening the historiography when he discovered extensive records of interrogations of 

former officers of a law enforcement unit of the Ordnungspolizei ("Order Police") administered 

while preparing for their trial during a post-World War II German court.4 The historiography 

after this time has focused on biographies and particulars of extermination of the Jewish people 

including the Holocaust and the issue of genocide. 

The uncertain economic stability, political unrest, and increased amounts of criminal 

activity laid the groundwork for the NSDAP. The Nazi Party was able to control the legal system 

through censorship, denying the rule of law for non-Aryans, and removing the right to a trial by 

jury. “Various governmental lawyers and judges who were responsible for erecting and 

administering the Nazi courts of terror were adjudged to be internationally liable for war crimes 

and crimes against humanity.”5 Matthew Lippman's 1993 article, They Shoot Lawyers Don't 

They?: Law In The Third Reich And The Global Threat To The Independence Of The 

                                                
4 Christopher Browning. Ordinary Men: Reserve Police Battalion 101 and the Final 

Solution in Poland. New York, NY: Harper Collins, 1992.  

 
5 Lippman, Matthew. "They Shoot Lawyers Don’t They?: Law in the Third Reich and the 

Global Threat to the Independence of the Judiciary." California Western International Law 

Journal 23, no. 2 (1993): 257-318. Accessed March 7, 2021. 

https://scholarlycommons.law.cwsl.edu/cgi/viewcontent.cgi?article=1378&context=cwilj. 
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Judiciary presents a compelling argument of an independent judiciary, and how the courts must 

remain apolitical and focus on interpreting the law without political interference. Another aspect 

of Nazi leadership circumventing legal structures is displayed in Weimar Economic Decline, 

Nazi Economic Recovery, and the Stabilization of Political Dictatorship by Arthur van Riel and 

Arthur Schram. The authors develop the overall downfall of the Weimar Republic that helped 

lead to the rise of the Nazi party via the constitutional election process. From 1924 to 1933, the 

number of registered unemployed Germans went from two million to six million in 1931.6 The 

German working class was looking for a major change and the Nazi party wanted to fill that void. 

Christian Gerlach wrote extensively on the topic of the Holocaust and genocide. In 

Gerlach’s The Wannsee Conference, the Fate of German Jews, and Hitler’s Decision in 

Principle to Exterminate All European Jews (1998), he analyzes four main parts of the Wannsee 

Conference, including the context of extermination efforts in Europe at the end of 1941, the 

original theme of the Wannsee Conference, Hitler’s announcement on the decision to 

exterminate all European Jews, and the Wannsee Conference and its new contents. The Führer 

was not at the meeting on January 20th, 1942. Instead, Gerlach emphasizes the idea that 

extermination of the Jews was a slow, incremental process. “Among other things, the analysis of 

this impulse can contribute to a more precise view of Hitler’s actual role.”7  

                                                
6 Arthur Schram and Arthur Van Riel, "Weimar Economic Decline, Nazi Economic Recovery, 

and the Stabilization of Political Dictatorship." The Journal of Economic History 53, no. 1 (1993): 71-

105. Accessed May 4, 2021. http://www.jstor.org/stable/2123176.  
 
7 Christian Gerlach. “The Wannsee Conference, the Fate of German Jews, and Hitler’s 

Decision in Principle to Exterminate All European Jews." The Journal of Modern History, Vol. 

70, No. 4 (Dec. 1998). Accessed March 6, 2021. https://boris.unibe.ch/74383/1/235167.pdf.  

 

http://www.jstor.org/stable/2123176
http://www.jstor.org/stable/2123176
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In the book, Weimar Thought:  A Contested Legacy, authors Peter E. Gordon and John P. 

McCormick spent a chapter on the Legal Theory and the Weimar Crisis of Law and Social 

Change. This chapter focuses on the role of law in the Weimar Republic for the “regulation of an 

industrial economy, the amelioration of economic inequality and the negotiation of cultural 

disagreement.”8 Much of the Weimar Republic's legal arguments, especially authorities in 

Weimar law, focused on economic systems, incorporating wage-earners into society, and 

forming a welfare state.  

The historiography of the Wannsee Conference surrounds the focus to why the meeting 

occurred. In “Die Konferenz am Wannsee”, historian Eberhard Jackel wrote that “The most 

remarkable thing about the meeting at Wannsee...is that we do not know why it took place.”9 

Conceptually, this is one of the crucial tenets surrounding the historiography of the Wannsee 

Conference. This event was the Nazi plan for the extermination of Jews during World War II. 

There are others such as Hadassah Davis in his article, What Was the Role of the Wannsee 

Conference in the Final Solution,10 that presents the ambiguous nature of the conference.  

Post-2000, one significant aspect of the historiography is the complete retrospective that 

Richard J. Evans gives in The Coming of the Third Reich. This work brings in principal 

components and political movements during the German involvement in the First World War, 

the chaos of the Weimar Republic, and culminates in 1933 when Hitler rose to power and began 

                                                
8 Peter Eli Gordon and John P. McCormick. Weimar Thought: A Contested Legacy. 

Princeton, NJ: Princeton University Press, 2015, 55. 
 
9 Eberhard Jackel, “Die Konferenz am Wannsee,” Die Zeit (January 17, 1992), 33  

 
10 Hadassah Davis. "What was the role of the Wannsee Conference in the Final 

Solution?" European Judaism: A Journal for the New Europe 32, no. 2 (1999): 26-36. Accessed 

March 8, 2021. http://www.jstor.org/stable/43740629.  
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creating his administration and the Third Reich. Evans’ work conceptualizes multiple aspects of 

the fall of the Weimar Republic. One feature that Evans develops in the structure of the 

government and the Weimar constitution.11 

It is also important to note that legality was chosen as the best route to follow by the 

leadership of the Nazi party in dealing with the Jewish people. “Nazi choice to use legality as the 

means through which to persecute the Jews. It was also, however, a recognition and reliance that, 

among other consequences, made the use of legality ultimately uncongenial to the policy of 

extermination.”12 This statement by Kristen Rundle in The Impossibility of an Exterminatory 

Legality: Law and the Holocaust examine the vital necessity among the Nazi leaders to create 

the ability to find ways to create doubt and control over non-Aryans, specifically Jews. 

Therefore, under the guise of the law and legal structures, the Nazi party could use their anti-

Semitic ways to sow doubt among the people to create a “mob-like” mentality against the Jewish 

people. There is also indoctrination among the German youth through the Hitler Youth program 

via radio, print, and other forms of mass communication. The indoctrination was prevalent 

through schools, as shown in Nico Voigtländer and Hans-Joachim Voth’s article, Nazi 

indoctrination and anti-Semitic beliefs in Germany. “Dictatorships and democracies alike use 

schooling in particular to influence the outlook of children and young adults––the period of their 

lives during which humans are most susceptible to outside influences.”13 

                                                
11 Richard J. Evans. The Coming of the Third Reich. London: Penguin, 2005, 83. 

 
12 Kristen Rundle. "The Impossibility of an Exterminatory Legality: Law and the 

Holocaust." The University of Toronto Law Journal 59, no. 1 (2009): 65-125. Accessed March 8, 

2021. http://www.jstor.org/stable/40211247. 

  
13 Nico Voigtländer and Hans-Joachim Voth. "Nazi Indoctrination and Anti-Semitic Beliefs in 

Germany." Proceedings of the National Academy of Sciences of the United States of America 112, 

no. 26 (2015): 7931-936. Accessed May 5, 2021. https://www.jstor.org/stable/26463612.  

http://www.jstor.org/stable/40211247
http://www.jstor.org/stable/40211247
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Another layer to the fall of the Weimar government and laws is Eric D. Weitz's 

article, Weimar Germany and Its Histories (2010). The Weimar Republic's historiography has 

traditionally been very negative and claims the "chaos" surrounding the government, structure, 

and legal debates. “Municipal and state governments as well as private patrons had opened their 

coffers to modern architects.”14 Weitz wants to present the achievements of the Weimar Republic 

such as paintings, novels, poems, philosophical treatises, etc.  

The historiography of Hitler’s approximately two-thousand anti-Semitic decrees and 

proclamations from 1933-1939. It is essential to emphasize the importance of primary sources 

that the historiography will entail. Multiple sources such as the United States Holocaust 

Memorial Museum, National Archives, and the Yale Law School - Lillian Goldman Law Library 

have digitized and transcribed the documents for critical analysis for researchers. With the 

significance of the actions of the Third Reich, historically, it is crucially vital to incorporate these 

sources in any historiography. Another study of the law in Nazi Germany, including structures, 

process, and developments, comes from Alan E. Steinweis and Robert D. Rachlin’s work, The 

Law in Nazi Germany: Ideology, Opportunism the Perversion of Justice. In this book, Steinweis 

and Rachlin believe in the importance of the research and the lack of historiography from 

historians in pre-World War II. The book emphasizes that in Nazi Germany “the law and the 

conduct of legal professionals did much to influence the tragic course of German history in the 

twentieth century.”15  

                                                
14 Weitz, Eric D. "Weimar Germany and Its Histories." Central European History 43, no. 

4 (2010): 581-91. Accessed March 7, 2021. http://www.jstor.org/stable/40962728.  
 
15 "Introduction: The Law in Nazi Germany and the Holocaust." In The Law in Nazi 

Germany: Ideology, Opportunism, and the Perversion of Justice, edited by Steinweis Alan E. 

and Rachlin Robert D., 1. Berghahn Books, 2013. Accessed March 8, 2021. 

http://www.jstor.org/stable/j.ctt9qczbx.5.  
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The Nazi takeover would not have been possible without circumventing the law. In Nazi 

Law: From Nuremberg to Nuremberg, author John J. Michalczyk quotes Adolf Hitler by stating 

“I will use the Constitution to destroy the Constitution.”16 In this 1923 quote, Hitler shows his 

intentions and how the approach will be when he develops his strategy as Chancellor. The 

research in this project builds upon the already detailed historiography but encapsulates all three 

sections, Weimar legal structures, Nazi anti-Semitic legislation and decrees, and the notorious 

Wannsee Conference, in one major project.  

First, there must be an insight into the aftermath of Germany at the end of World War I. 

In the wake of World War I, the German government's status and its citizens were in a state of 

unrest. Due to its involvement and considered an aggressor of the war, Germany would be 

punished with sanctions that crippled its economy, caused civil unrest, and led to extremist 

groups' rise from the political left and right. The principled Allied powers of the "Great War" 

would come together and create massive requirements upon the German state. A distinct 

understanding of Versailles's actions helped lay the framework for the legal structure that would 

eventually become known as the Nazi Party. Germany was looking for strong leadership in the 

wake of perceived prosperity before World War I.  

The Treaty of Versailles, signed by Germany and Allied Powers on June 28th, 1919, 

affected Germany’s geographic boundaries as the country would be stripped of lands. The claims 

of pre-World War I German lands would be lost within the treaty. Article twenty-seven of the 

treaty describes the areas of land that Germany would be ceding or granting independence. As a 

legal document, the treaty was established and intended to enforce the League of Nations and the 

                                                
16  John J. Michalczyk, 2019. Nazi Law: from Nuremberg to Nuremberg. London; 

Oxford; New York ; New Delhi ; Sydney: Bloomsbury Academic.  
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affiliated countries. The areas that were taken were significant economic areas for Germany and 

the people, and extremist groups would be critical during the Third Reich rise.     

The treaty would financially cripple Germany for the foreseeable future. Germany was 

considered financially responsible for the war and the destruction that the war caused from 1914-

1918. The Allied powers established financial sections of the treaty to effectively place Germany 

in a state of economic depression at the end of the war. France received the Saar Basin, which 

had high amounts of coal mines that were financially profitable. This action was considered as 

part of reparations for Germany’s actions of World War I. The treaty established a “Reparation 

Commission,” which was responsible for ensuring that Germany repaid its financial requirement 

set forth by the Allied powers.17  

 Most importantly, the most crucial and controversial portion of the Treaty of Versailles is 

Part VIII, Article 231. Part VIII specifically posits the documents' legal reparations and the 

general provisions associated with Germany's culpability within the war. Article 231 focuses 

explicitly on Germany's responsibility for the war. "Germany accepts the responsibility of 

Germany and her allies for causing all the loss and damage to which the Allied and Associated 

Governments and their nationals have been subjected as a consequence of the war imposed upon 

them by the aggression of Germany and her allies."18 This claim will be a point of contempt for 

many German citizens. In all, the Treaty of Versailles established legal consequences against 

Germany, and much would be required of the German state. Since Otto von Bismarck and the 

unification of Germany in 1871, the country would legally believe in the rule of law. Legally, the 

government needed changes that could follow the regulations of the Treaty of Versailles. As the 

                                                
17 Treaty of Versailles, 1919, Chapter III, 36 

 
18 Treaty of Versailles, 1919, Part VIII, 231 
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country evolved, the political groups established various subgroups in a tumultuous post-World 

War I Germany.  

Next, to conceptualize the Nazi takeover of Germany, the German Constitution of 1919 

established democracy in post-war Europe. The new constitution and government's legal 

structure are vital in understanding what was known as the Weimar Republic. On August 11th, 

1919, the new constitution at Weimar was approved for the new government. The constitutional 

structure was established as a parliamentary republic where power was within the people. The 

preamble of the document invokes the goal of the post-war German state. "The German people, 

united in their racial elements impelled by the will to renew and strengthen their Reich in 

freedom and justice, to serve the ends of peace at home and abroad and further social progress; 

have established this constitution."19 This document would last from 1919-1933 until the 

establishment of the Third Reich and Hitler becoming Chancellor. 

 First and foremost, the new German state was established as a republic where the state's 

power comes from the people. The government representation would be based on proportional 

representation, or the number of representatives is proportional to the number of votes received 

in elections. According to the Treaty of Versailles, the German state's structure would be the 

lands that they could keep. Article six establishes the Reich's role in the new government 

structure, crucial to legality with the Nazi takeover in 1933. Article six will be crucial to the Nazi 

party's overthrow of the government and enact their protocols under Adolf Hitler's leadership 

                                                
19 “Donovan Nuremberg Trials Collection.” The Constitution of the German Reich / 

August 11, 1919 / Translation of Document 2050-PS / Office of U.S. Chief of Counsel. Accessed 

March 31, 2021. http://lawcollections.library.cornell.edu/nuremberg/catalog/nur:01840. 

Preamble  

 

http://lawcollections.library.cornell.edu/nuremberg/catalog/nur:01840
http://lawcollections.library.cornell.edu/nuremberg/catalog/nur:01840
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during the prelude to World War II. Article seven describes the Reich's significant 

responsibilities, including their judicial procedures, including enacting legal penalties. 20   

The second chapter of the German Reich constitution of 1919 focuses on the Reichstag.  

The Reichstag referred to a parliamentary group of delegates whose purpose was to focus on the 

people. The elections were considered to direct elections in a winner-take-all voting system; 

representation in the Reichstag is based on proportional representation. The President of the 

Reichstag could dissolve the governing body, yielding considerable power. During the Third 

Reich, the President of the Reich was Hermann Goring. Goring would be a significant member 

of Hitler’s administration and a vital advisor to the German war machine during World War II. 

The President of the Reich also had “police authority” within the Reichstag building.21  

The third chapter of the German Reich constitution focuses on the Reich President and 

the Reich Government. First, the document establishes the regulations and eligibility 

requirements for the Reich President. All Germans will elect the person; by direct election, the 

person must be thirty-five years old and will be able to serve the term of seven years and be 

reelected continually if the will of the people continues. The Reich President has the 

"oberebefehl" or supreme command of the German military's armed forces.22 

Article forty-eight is regarded as the most controversial clause of the new constitution 

that allowed the Third Reich to control Germany. In all, this article would permit the destruction 

of the democratic state that Germany had imposed within the post-World War I country. The 

                                                
20 Constitution of the German Reich, 1919, Article 6  

 
21  Constitution of the German Reich, 1919, Article 26 

  
22 Constitution of the German Reich, 1919, Article 41-47  
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Reich President may, if the public safety and order in the German Reich are considerably 

disturbed or endangered, take such measures as are necessary to restore public safety and 

order.”23 The Reich President's authority to use the armed forces to bring order and control to the 

German state would allow for Hitler to invoke martial law or a military takeover of the public. 

The phrasing of "public safety and order" is subjective in what constitutes a disorder. Article 

forty-eight also allows for the fundamental rights that are enacted in Articles 114 (personal 

freedoms), 115 (freedom of home), 117 (privacy of letters, telegraphs, telephones), 118 (freedom 

of speech, press), 123 (peaceably assemble), 124 (freedom to associate with various groups), and 

153 (right to property). These rights are at the core of democracy and similar to the United States 

Constitution's rights. All these rights will be stripped during Adolf Hitler and the Nazi Party 

from 1933-1945. Under this constitution legally, the actions of the NSDAP were legal. 

The second major part of the constitution establishes the fundamental rights and duties of 

all Germans. These individual rights, especially for non-Aryans, will be challenged during the 

Third Reich. All Germans were considered equal under the law. Citizenship could be lost under 

Reich's law. All Germans can travel and settle in areas of the Reich and any restrictions required 

by a new law. Emigration could only be restricted by a new law. The rights to education could 

not be denied if the person or communities do not speak German. Legally, there cannot be any ex 

post facto, after the fact, laws. For there to be a violation of law, there must be a legal statute, 

either federal, state, or local, that explicitly states that a law has been violated. Finally, the ironic 

individual right established in this section focuses on censorship. “Censorship is forbidden” is 

the phrase from Article 118.24 Granted, some regulations could be enacted against moving 

                                                
23 Constitution of the German Reich, 1919, Article 48 
 
24 Constitution of the German Reich, 1919, Article 109-11 
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pictures, pornography, or obscene publication. In the analysis of the legal framework of the 

NSDAP, the role of propaganda and censorship will be a crucial tenet of the Third Reich. 

Rights cannot be denied to these groups based upon their intended purpose, including 

political, sociopolitical, or religious. Election law and the right to privacy in voting are protected. 

Under German law, discriminating against women is inherently illegal. Public officials were in 

their position for life unless forced out due to corruption or otherwise established under federal 

law.25 The constitution allowed the right that every person can freedom of religion, and the right 

is guaranteed through state protection. Civil and civic protections were given to any person, no 

matter their religious beliefs. A person was not responsible for revealing their religious beliefs, 

and the government could not end religious exercises.  

A considerable amount of government influence over schools and the economy would be 

a new government's trademark. The state would precisely control schools. “The whole school 

system is under the supervision of the State.”26 The new republic would significantly protect 

education rights, require attendance, and supply fund instruction and school supplies. Under 

constitutional order, schools are required to focus on civic responsibility “in a spirit of national 

German feeling and international conciliation.”27 Economic life was to abide by the rules and 

regulations of the law. Property rights and contracts were to be protected. All legal transactions 

in the Weimar Republic are to be in good faith, and civil laws are protected under the 

                                                
25 Constitution of the German Reich, 1919, Article 119-134 
 
26  Constitution of the German Reich, 1919, Article 144  

 
27  Constitution of the German Reich, 1919, Article 148 
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constitution. The constitution protected the rights of workers and allowed for the freedom of 

association. 

In all, the German constitution of 1919, in creating the Weimar Republic, intended to 

establish a parliamentary republic. The document could establish a democracy for the first time. 

This democracy intended to allow for the people, through representation, to have a voice in 

government through their officials. The Reichstag could make the laws that would govern 

society and promote the will of the people. The constitution also created a version of a bill of 

rights that would enact its citizens' protected rights. Nevertheless, the document also had 

significant flaws that would lead to the overthrow of the government by the Nazi party. The 

proportional representation gave power to many more minor parties, creating significant 

difficulties in passing legislation. Therefore, these small parties could stall the workings of the 

government. The major flaw was article forty-eight—this article allowed the Reich President to 

subvert the people's will. The Reich President would abuse the "emergency" clause to bring 

order to the Reich during the 1920s and the rise of the NSDAP. This single article is the key 

indicator to allow for the atrocities from 1933-1945 to take place. 

With antisemitism, extreme nationalism, and a version of anti-capitalism, the Nazi party 

would grow, and the speeches of Adolf Hitler would create a growing movement against the 

Treaty of Versailles and the newly minted constitution. The Nazi party would circumvent the law 

by the dramatic takeover of the Reichstag, and the abolition of the Reich President position as 

Adolf Hitler would become the ultimate leader. During the 1920s, the Weimar Republic would 

be marred with rising inflation and high unemployment rates. Extremist groups were able to 

grow considerably in the time of uncertainty, and the NSDAP was no different. Adolf Hitler 

expanded membership through his passionate oratorical skills as the key figure of this extremist 
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group. On November 8-9, 1923, Hitler led Nazis and associated groups to overthrow the 

government. Among the extremists was the hope of bringing a national revolutionary movement 

to attempt a coup d’état. The Munich Beer Hall Putsch would debilitate the Nazi Party for a 

time. Hitler was sentenced to high treason and imprisoned for five years. During his time at 

Landsberg Prison, Adolf Hitler would create the infamous book, Mein Kampf. 

The next step that the Nazi party used in legally taking over Germany was to take over 

the Reichstag and use the constitution to circumvent the legal structures of the Weimar Republic. 

The proportional representation allowed for the changing of representation in the Reichstag. One 

seat was awarded for every 60,000 votes, and going into the election of 1930, the dominant 

political party for the entirety of the Weimar Republic had been the Social Democratic Party of 

Germany (SDP). The significant increase from 1928 to 1930 for the NSDAP allowed for more 

representation to Hitler and his political party. The constitution that was established in 1919 

afforded this proportional form of representation. In 1930, the NSDAP increased ninety-five 

seats receiving 6,406,379 votes (18.3%) for a total of 107 seats. The Social Democratic Party 

would remain in control of the Reichstag with 8,575,244 votes (24.5%) for a total of 143 seats.28 

The tide was changing in favor of the Nazi party. 

The monumental shift to the conservative ideology developed over a series of elections 

and led to the election of 1932-1933. The elections saw the Reichstag and government's 

overtaking by Hitler's party in an overwhelming victory, even after losing two million votes 

during the November 1932 elections. Hitler and the Nazi Party built a budding relationship with 

other conservative groups to ensure a dominant victory in 1933. From 1930-1933, the Nazi party 

                                                
28 "Das Deutsche Reich Reichstagswahl 1928." Deutschland: Wahl Zum 4. Reichstag 

1928. Accessed April 08, 2021. http://www.gonschior.de/weimar/Deutschland/RT4.html. 
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gained 181 seats, going from 107 seats (1930) to 288 seats (1933).29 The voting totals were 

doubling their closest competition, the Social Democratic Party. The Nazi party had been 

steadily growing in popularity and membership. Much of this is due to Hitler's oratorical abilities 

and the nationalist message that was being represented. After legally being named Germany’s 

Chancellor by Paul von Hindenburg, President of the German Reich, Adolf Hitler would begin 

the legal process in removing his competition from power and obtaining sole power over the 

German state. 

At this point in the history of Germany, the German Constitution had established 

procedures and regulations that had been set. Article forty-eight had been used many times 

during the 1920s and allowed the President to declare a state of emergency. From 1923-1925, 

invoked emergency circumstances under Article forty-eight 136 different occasions. The ability 

to enact this section would require the government, specifically the President and Chancellor, to 

rule by decree. The ruling by decree and dissolving the Reichstag would only strengthen the 

individualized power that Adolf Hitler sought in his rise to power. 

Ruling by decree during the time of emergency weakened the power of the legislature. 

The Weimar Republic constitution was abundantly clear that the government's power would be 

with the people. The country had established a republic governed by elected representatives. If 

the people disagreed with legislation voted on and approved by the legislature, the elections 

could remove them from office. Article forty-eight was a clause placed in the constitution for 

truly emergency situations. The implementation of this clause had turned into an overreach of the 

government. The overuse of this legal statute would open Adolf Hitler's opportunity to become 

the Führer and ultimate leader of Germany. 
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On January 30th, 1933, Hitler was named the Chancellor of Germany. The Nazi party 

had built a powerful coalition in the Reichstag. With the new group in power, a significant shift 

in political ideology would undoubtedly occur. As early as February 4th, Hitler had begun 

restricting the freedom of the press and banning publicly political events from opposition parties. 

On February 27th, 1933, the Reichstag was set on fire, and much of the building was destroyed. 

In a newsreel titled "Reichstag is gutted by Fire by Red Incendiaries - Chamber, where Deputies 

meet in Berlin parliament, is destroyed as a result of communist plot" from the day after the 

incident, the destruction is quite apparent, and the parliament would have to relocate due to the 

severity of the damage.30 The moment was considered one of Hitler’s first major moments to 

overtake the German government and create ultimate power. The blame from the Nazis and 

Hitler was that the fire was caused by the communists, a common tagline of conspiratorial 

rhetoric that he used in his speeches during the 1920s.  

On the day after the fire, the Reich President, with specific advice from Hitler, issued 

the Execution of Ordinance for Security of People and State. This decree is also known as the 

Reichstag Fire Decree. The decree would establish significant blame for the fire on the 

communists within the German political parties. “As a defense against the criminal, communist 

activities and a means of ruthless suppression of this source of peril, whose extremely dangerous 

scope has been revealed at the last minute.”31 First, the decree would specifically suspend articles 

114, 115, 117, 118, 123, 124, and 153 of the constitution. These protections were individual 

rights that are paramount to democracy. It would also expand the rights of police officers to 

                                                
30  United States Holocaust Memorial Museum. Accessed April 10, 2021. 

https://collections.ushmm.org/search/catalog/irn1003193. Originally published by British 

Movietone 
 

https://collections.ushmm.org/search/catalog/irn1003193
https://collections.ushmm.org/search/catalog/irn1003193


Brandon M. Eldridge 

HIST 803: Research Methods 

20 

complete “actions … against the communists, but also against all those working with the 

communists or even indirectly supporting or promoting their criminal aims.”32 Police were given 

“principal jurisdiction,” which allows for them to investigate, question, and complete law 

enforcement tasks such as regulating the right to assemble, open mail and view telegraphs, as 

well as listen to telephone conversations. This decree would allow for regulations to be removed 

and opened the possibility for brutality against various groups. The rights that the Reichstag Fire 

Decree removed, including habeas corpus, would not be removed during the Nazi regime from 

1933-1945. 

After the fire, Hitler would make drastic changes to the government in the passage of new 

decrees. On March 13, 1933, President von Hindenburg and Chancellor Hitler issued the 

decree Establishing the Reich Minister of Public Enlightenment and Propaganda. The purpose 

of the newly created agency would be for “enlightening and propagandizing the population with 

regard to the policies of the Reich Cabinet and the national reconstruction of the German 

fatherland.”33 The Reichchancellor would establish the duties of the new organization. The 

agency would be the propaganda wing of the Nazi Party for the entirety of the regime. In future 

decrees by Adolf Hitler, the organization's responsibilities would be specifically detailed, 

including art, moving pictures, politics, radio, national anthem, libraries, music, and campaigns 

                                                
32  "Execution of Ordinance for Security of People and State (national Security)." Avalon 

Project - Documents in Law, History and Diplomacy. Accessed April 10, 2021. 

https://avalon.law.yale.edu/imt/2371-ps.asp. Document No. 2371-PS 
 
33  "Establishing the Reich Minister of Public Enlightenment and Propaganda." Avalon 

Project - Documents in Law, History and Diplomacy. Accessed April 11, 2021. 

https://avalon.law.yale.edu/imt/2029-ps.asp. Document No. 2029-PS 
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against obscene materials. Similar laws would be passed supporting those that opposed 

communists and other political parties other than the NSDAP. 

The next step that the Nazis and Adolf Hitler took to legally take over the government 

and circumvent the law to rule by decree would be the passage of the “Law to Remove the 

Distress of People and State” or the infamous Enabling Act. Passage of the law required a two-

thirds vote from the Reichstag. To accomplish passage of the bill, the Nazi party and Hitler used 

intimidation and prevented eighty-one Communists and twenty-six of the Social Democrats from 

voting. Most importantly, the law officially changed the German constitution in five sections. 

The first section allows for the laws to be approved by the Reich Cabinet, controlled primarily by 

the Nazis, rather than the procedures that were specifically established in the constitution. The 

second section allows for the laws do not precisely follow constitutional law in “so far as they do 

not deal with the institution of the Reichstag or the Reichsrat as such.”34 The third section allows 

for any decree or law approved by the Reich Cabinet and issued by the Chancellor will be 

promoted in the Reichsgesetzblatt. The fourth section would remove the requirement regarding 

treaties. With this law's passage, treaties would not require approval of the Reichstag and 

committees for approval. Finally, the law would become effective immediately. The passage of 

the law will be the main foundation of the dictatorship of Adolf Hitler. 

After the passage of the Enabling Act, the base had been set for Hitler to become the 

dictator and create Nazi Germany. Paul von Hindenburg was still the President of the German 

Reich, even though Hitler was amassing a considerable amount of power. Until August of 1934, 

                                                
34 “Law to Remove the Distress of People and State”." Avalon Project - Documents in 

Law, History and Diplomacy. Accessed April 11, 2021. https://avalon.law.yale.edu/imt/2001-

ps.asp. Document No. 2001-PS 

 

https://avalon.law.yale.edu/imt/2001-ps.asp
https://avalon.law.yale.edu/imt/2001-ps.asp
https://avalon.law.yale.edu/imt/2001-ps.asp
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the Reich Cabinet would pass laws, under the emergency clauses, to regulate the federal 

government under the Nazi regime. New laws extended the federal government's right to control 

private businesses and enterprises of the Reich, including railroads and the Reichsbank. Workers 

could also be removed from their position because they were "suspected of an unfriendly attitude 

towards the State." Under the passage of the Law for the Restoration of the Professional Civil 

Service from April 11th, 1933, individuals were considered unfit for civil service if associated 

with the communist party or non-Aryan descent. "A person is to be regarded as non-Aryan, 

descended from non-Aryans, especially Jewish parents or grandparents. This (clause) holds even 

if only one parent or grandparent is of non-Aryan descent. This premise especially obtains if one 

parent or grandparent was of Jewish faith."35 The law would require non-Aryans to resign from 

civil service positions.  

Many of the events of Nazi Germany, including the removal of Nazi enemies and the 

concentration of Jews and undesirables in camps, would not have been possible without the 

Secret Police. Legally, the Secret State Police was not organized until April 26th, 1933, under 

the Law on the Organization of a Secret State Police Office. The Secret State Police had higher 

jurisdictional and organizational authority under the law. They would also have the authority to 

require police actions to all other authorities. In effect, the law enforcement capabilities of the 

Secret police were absolute and were under the direction initially of Hermann Goering and 

                                                
35 “Law for the Restoration of the Professional Civil Service.” 1933. Avalon Project - 

Documents in Law, History and Diplomacy. April 11, 1933.Yale Law School 

https://avalon.law.yale.edu/imt/2012-ps.asp. Document No. 2012-PS  
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eventually transferred to Heinrich Himmler. The Secret Police initially started as an agency in 

Prussia but would be extended to all Nazi Germany.36 

Significant changes produced drastic changes in German law. During the summer of 

1934, Paul von Hindenburg, President of the Reich, was suffering from lung cancer's ill effects. 

Hitler had received word that the Hindenburg was becoming more ill and recovery was not 

becoming possible. The cabinet would pass the Law re the Sovereign Head of the German Reich, 

which abolished the position of Reich President, giving Hitler complete power over the German 

state on August 1st, 1934. "The existing authority of the Reichspraesident shall consequently be 

transferred to the Fuehrer and Reich Chancellor, Adolph Hitler."37 Hindenburg would pass away 

the next day, August 2nd, 1934. The takeover of the NSDAP and Adolf Hitler was complete.  

With the consolidation of power and perceived order, the Nazi government would make 

drastic changes to the structure of the law. On June 28th, 1935, the Reich government enacted 

the Law to Change the Penal Code. The penal code application would allow individuals to be 

punished under Reich law and change the legal order's fundamental conceptions. In typical 

criminal procedure, a legal statute must be in place, where the offender meets classifications with 

the context of legal statutes. The legal statute must be clear, concise, and provide descriptions 

explaining defining characteristics, plus establishing rules of punishments defining possible 

incarceration rates and fines associated with violating the law. The law changing the penal code 

                                                
36  “Law on the Organization of a Secret State Police Office.” 1933. Avalon Project - 

Documents in Law, History and Diplomacy. Yale Law School. April 26, 1933. 

https://avalon.law.yale.edu/imt/2104-ps.asp. Document No. 2104-PS 
 
37 “Law Re the Sovereign Head of the German Reich.” 1934. Avalon Project - 

Documents in Law, History and Diplomacy. Yale Law School. August 1, 1934. Accessed April 

12, 2021. https://avalon.law.yale.edu/imt/2003-ps.asp. Document No. 2003-PS 
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goes dramatically against criminal law standards and the law of criminal procedure.38 With the 

“sound popular feeling” clause, the Nazi government would have grounds to incarcerating 

individuals that were vocal opponents or ideologically different from the beliefs of the NSDAP.  

The Nazi party would hold a yearly rally for the organization to build support for their 

agenda, and on September 15th, 1935, the rally would be held in Nuremberg. Hitler would 

introduce three new laws that would establish many of the racial aspects of the Nazi ideology. 

The three laws would set up historical actions toward Jewish people and relegate them to 

underlings of German society. First, Adolf Hitler’s Nazi ideology focused on purity in German 

blood and removing those that were not considered “pure.” The Law for the Safeguard of 

German Blood of German Honor was established to “secure the German nation for all times 

come” and regulate marriages. The law did not allow for marriages between Jews and Germans 

and voided any marriage that violated this ordinance. In effect, the law would create an ex post 

facto regulation, violating legal structure. Any form of sexual intercourse with Jews was 

forbidden under the law. Jews were not allowed to employ female German citizens under the age 

of forty-five for their home. Jews could not raise the “Reich and National Flag, and they cannot 

show the National colors.” Jews could display Jewish colors for easier identification by Nazi 

officials. Finally, anyone who violated the marriage clause would be punished for an undisclosed 

amount of time to forced labor. Violation of the clause regarding sexual intercourse with anyone 

Jewish would require punishment for prison or forced labor. If a Jew raised the colors of the 

Reich or National Flag, the punishment would include one year in prison and a fine or forced 

                                                
38 "Law to Change the Penal Code." Avalon Project - Documents in Law, History and 

Diplomacy. Yale Law School. June 28, 1935. Accessed April 12, 2021. 

https://avalon.law.yale.edu/imt/1962-ps.asp. Document No. 1962-PS 
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labor.39 Next, delivering of the Reich’s Flag Law was presented at the Nuremberg rally. The Flag 

law would establish the official flag of Nazi Germany. The colors of the flag would be black, 

white, and red. The country would adopt the Swastika Flag as the Reich, National, and merchant 

flag of Germany.40 The new flag would be the traditional flag that brings vivid images of the 

rallies, major events, and moments leading to and during World War II.  

Finally, Adolf Hitler would introduce to the gathering the Reich's Citizen Law. Under the 

new Nazi Germany regime, the law would establish who qualifies as a citizen of the Third Reich. 

In establishing the anti-Semitic stance and disallowing German citizenship based upon ancestry, 

religion, and heritage, the historically known Nazi Germany's formation had been made 

complete. The Weimar Republic and the democracy created at the end of World War I were 

destroyed. The new citizenship law would protect citizen status for anyone of German descent. 

The contention among the NSDAP was that Jewish people could not be faithful to the German 

Reich. Due to anti-Semitic beliefs, the Germans that were Jewish were not entirely German. The 

ideology had grown and infiltrated the government where massive legislative efforts were 

presented to rid the country of "undesirables." "Reichs citizen is only the citizen of German or 

German related blood who proves by his attitude that he is willing and capable to serve the 

German people and the Reich faithfully.”41 This collection of laws presented in 1935 would set 

                                                
39“Law for the Safeguard of German Blood and German Honor”, National Archives, 

College Park, Maryland. Accessed February 17, 2021. 

https://catalog.archives.gov/id/128215378.  
 
40 "The Reich Flag Law." National Archives, College Park, Maryland. Accessed February 

17, 2021. https://catalog.archives.gov/id/128215372.  
 

41 "The Reich Citizen Laws", National Archives, College Park, Maryland. Accessed 

February 17, 2021. https://catalog.archives.gov/id/128215366. This law, as part of the 

Nuremberg Race Laws, stripped German Jews of their German citizenship. 
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the establish the legal mindset for the Holocaust, extermination of the Jewish people from 

Germany. 

 From 1935 to 1942, the Third Reich would pass similar laws and issue proclamation and 

decrees to promote their anti-Semitic and destructive brand of justice. Legal processes allowed 

Adolf Hitler to control the German state but could not have been possible without the 

consolidation of power. Going back to Hitler’s Mein Kampf, the question had always been to the 

“Final Solution” to the Jewish question. As concentration camps, such as Auschwitz, created in 

1940, and ghettos at Krakow and Kovno, created in 1941, the Nazi regime continued to persecute 

non-Aryans. The mass extermination process was beginning to take shape.  

On January 20th, 1942, a meeting of high-ranking Nazi officials gathered at the Berlin 

suburb of Wannsee. The SS-Obergruppenführer, Reinhard Heydrich, was the presiding officer of 

the meeting and, according to the minutes, led much of the discussion regarding the status of 

Jews in Germany and plans going forward. Mass executions had begun previously, but the 

Wannsee Protocol would detail the movement of Jews throughout Germany and all of Europe, 

including France, England, and Spain. Heydrich was appointed to have the meeting and detail 

the events across multiple government levels from the Reich Marshal, Hermann Goring. 

According to the minutes, the purpose of the meeting was to detail the "official central 

handling of the Jewish question's final solution without regard to geographic borders." The goal 

was to develop a plan for the movement of Jews and to "cleanse German living space of Jews in 

a legal manner." Once again, the influence of abiding by legal parameters was vital to the Nazi 

regime. Speed would play a significant factor in this "final solution" repeatedly mentioned within 

the document. With many such individuals being moved from their homes to ghettos or camps, 

the regime knew it would take a collective effort from multiple agencies to accomplish such a 
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task. Notably, Heydrich mentions the understanding that this is "considered provisional" and a 

temporary movement. With mass executions continuing, the deaths would be concentrated at the 

camps.  

Finally, the document uses the Nuremberg laws to guide who would be sent to the camps. 

The “final solution” plans would determine bloodlines based upon first-degree, mixed blood of 

the second-degree, intermarriages between Jews and Germans, and marriages between varying 

degrees of Jews. If a question arises based upon bloodline, the government will investigate on a 

case-by-case basis. A second-degree person would essentially be treated as German and not 

required to go to the “final solution” unless both their parents were mixed blood, their 

appearance marks them as a Jew, or if they have bad police or political record. Sterilization of 

undesirables would be widely used, and marriages of mixed blood would be resolved. 42 

In all, the legal structures of the Weimar Republic allowed for the dictatorial takeover 

and circumventing the law for Adolf Hitler. The atrocities committed from 1933-1945 during the 

Nationalsozialistische Deutsche Arbeiterpartei (NSDAP) were reprehensible, disgraceful, and 

wrong. The nationalistic, xenophobic, and anti-Semitic actions were deplorable and violations of 

human rights, but according to the German Constitution of 1919, they were not violating the 

Weimar Republic's legal process. Adolf Hitler and the Nazi party despised the actions of the 

Treaty of Versailles. Conspiracy theories were prevalent, and the herd mentality took over. The 

beliefs of a charismatic yet anti-Semitic leader prevailed during this period. The research clearly 

shows that the Nazi party did not break legal precedence but avoided the intentions of the 

                                                
42 “The Wannsee Protocol”, The Florida Center for Instructional Technology, University 

of South Florida, https://fcit.usf.edu/holocaust/resource/document/DocWanns.htm, Accessed on 

February 19th, 2021. 
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creators of the Weimar Republic. They wanted to create a dictatorial regime focused on 

eliminating undesirables from humanity. 

The legal system of the Weimar Constitution that led to Nazi Germany had significant 

flaws. The proportional representation espoused in the document allowed for the rise of Hitler’s 

Nazi party. This type of representation created a new style of government, but that was not the 

intention. In his speeches and the platform of the National-Socialist German Workers Party 

platform, the statements of the anti-parliamentary system were abundantly clear. “We oppose the 

corrupting parliamentary custom of making party considerations, and not character and ability, 

the criterion for appointments to official positions.”43 Article forty-eight was an abomination to 

legal processes. Allowing the government heads to rule by decree and not allowing the 

legislative body to govern under democratic values does not support democracy—the vagueness 

of the article allowed for the government's legal takeover by the Nazi party.  

 Finally, the legal history of Nazi Germany was not an overnight event. The takeover was 

a concerted effort over years of development and implementation of a detailed plan. Hitler and 

the Nazi party were not overnight stories, but rather the rise of fascism, dictatorship, and 

conspiracy-driven beliefs that can overtake a country. It is a story of destruction and chaos. 

Nothing compares to the events of the Nazi takeover into the Third Reich. The story events go to 

show that just because something is legal does not make it right. 

  

                                                
43 “Das Programm Der NSDAP (‘The Program of the National-Socialist German Workers' 

Party’).” Platform of the National-Socialist German Workers' Party. Accessed April 14, 2021. 

https://www.jewishvirtuallibrary.org/platform-of-the-national-socialist-german-workers-rsquo-

party.  
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